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SOAH DOCKET NO. 582-09-3642
TCEQ DOCKET NO. 2009-0504-UCR

APPLICATION OF BUENA VISTA § BEFORE THE STATE OFFICE
WATER SYSTEM TO CHANGE ITS §

WATER RATES AND TARIFF, § OF
CERTIFICATE OF CONVENIENCE §

AND NECESSARY NO. 11656, IN § '
BURNET COUNTY. § ADMINISTRATIVE HEARINGS

THE EXECUTIVE DIRECTOR'S MOTION FOR SUMMARY DISPOSITION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW the Executive Director (“ED”) of the Texas Commission on
Environmental Quality (“TCEQ” or “Commission”) and files this motion for summary
disposition pursuant to 30 TEX. ADMIN. CODE § 80.137. The ED moves for summary
disposition on the specific grounds that Buena Vista Water System (“Applicant” or
“Buena Vista”) is seeking authorization to collect a surcharge to make loan payments for
a Texas Water Development Board (“TWDB”) loan that Buena Vista has not received

“and for which it has not even applied.

I. SOAH PROCEEDINGS

The Honorable William G. Newchurch, administrative law judge (“ALJ”) of the

State Office of Administrative Hearings (“SOAH”), conducted a preliminary hearing on

Buena Vista’s application for a water rate/tariff change on M@y 11, 2009, in Travis

County, Texas. After reviewing the notice documents, the ALJ took jurisdiction of the

case, and designated the following parties: The Executive Director, the Office of Public

Interest Counsel (“OPIC™), the Applicant, and the Buena Vista Property Owners
Association.

| On May 12, 2009, the ALJ issued Order No. 1 granting an interim surcharge rate

of zero dollars ($0) and establishing a deadline for the parties to submit motions for

summary disposition by May 22, 2009.
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IL. FACTS

In Decembef of 2008, Mr. Brian Dickey contacted Ms. Kathie Bryant to suggest
that she include language in the notice to the ratepayers that states that Buena Vista will
not collect the proposed surcha;rge until funds have been committed and extended to the
utility from the TWDB.! Buena Vista did not include any such language in its notice to
the rate;payers.2 -

On February 28, 2009, notice of the proposed surcharge, with a proposed
effective date of June 1, 2009, was provided to the customers by Buena Vista.

On March 9, 2009, Buena Vista filed an application with the ED of ‘TCE.Q for a
water rate/tariff change. The application was accepted for filing on March 19, 2009.

The TCEQ received protests from more than 10%3 of Buena Vista’s ratepayers.
Additionally, ED Staff protested this application on its own motion.’

On April 14, 2009, this matter was referred to the State Office of Administrative
Hearings for a contested case hearing.

The application that was submitted by Buena Vista for its proposed surcharge did
not contain any documentation stating that Buena Vista had received a commitment from
the TWDB that it would receive a loan or showing that it had applied for a loan from the
Texas Water Development Board.® ,

On May 4, 2009, Mr. Briah Dickey, TCEQ staff engineer, contacted Mr. Luis
Farias, TWDB Drinking Water State Revolving Fund, to inquire whether Buena Vista has
applied for a loan.

On May 5, 2009, Mr. Farias e-mailed Mr. Dickey and stated that the TWDB does
not have any pending loan applications from Buena Vista and the deadline to apply for a
loan for fiscal year 2009 has expired.6 |

On May 6, 2009, the TCEQ received a copy of a letter from Mr. Ken Petersen,
General Counsel for the TWDB, to Mr. Mike Wortham (Protestant) stating that Buena

> See Exhibit 1

2 See Exhibit 2 '

%30 TEX. ADMIN. CODE § 291.28(1) “If...the commission receives a compliant from...10% of the
ratepayers of the utility...the commission shall set the matter for hearing.”

* See Exhibit 3

> See Exhibit 4

¢ See Exhibit 5
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Vista had not applied for a loaﬁ in fiscal year 2009.”
On May 11, 2009, on record during the preliminary hearing, Buena Vista
admitted that it did not file a loan application with the TWDB.®
On May 20, 2009, the TCEQ received a letter from Mr. Joe Reynolds, an attorney
for the TWDB, stating that Buena Vista does not have a pending loan application with the
TWDB and that Buena Vista has not responded to the solicitation for the 2010 Intended
" Use Plan. Moreover, Mr. Reynolds stated that the TWDB does not require a utility to

collect a cash reserve of 12 months before it can file an application.’

II1. ARGUMENTS & AUTHORITIES

When a party moves for summary disposition in a cause of action, the motion
shall be granted if the party shows that there is no genuine issue as to any material fact
and the moving party is entitled to summary disposition as a matter of law.'?

TEX. WATER CODE § 13.184(c) ‘states that “in any proceeding involving any
proposed change of rates, the burden of proof shall be on the utility to show that the
proposed change... is just and reasonable.” Furthermore, a utility filing for a rate change
under TEX. WATER CODE § 13.187 shall be prepared to go forward at the hearing on the
data which has been submitted in its application and sustain the burden of proof of
establishing that its proposed changes are just and reasonable. !

Buena Vista filed an application with the TCEQ proposing to collect a total of
- $1,070,000 through a surcharge of $56.50 per connection per month for 240 months for a
proposed loan from the TWDB. In the surcharge application Buena Vista acknowledges
that the purpose of the proposed surcharge is for a TWDB loan.'” Buena Vista further
states in a letter to the TCEQ ‘dated November 14, 2008, that was attached to the
application, that “Buena Vista Water System is requesting financial assistance from the

Texas Water Development Board to upgrade the treatment, storage, and distribution

7 See Exhibit 6

8 SOAH record of Preliminary Hearing, SOAH Docket No. 582-09-3642

® See Exhibit 7

10 30 TEX. ADMIN. CODE § 80.137(c); See also Tex. R. Civ. P. 166a(c)

. 1 30 TEX. ADMIN. CODE § 291.25(b)

12 See Exhibit 4. Applicant’s Surcharge Application, Section 1B, Subsection E. Bates labeled pg. 000016
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system to bring it into full compliance with state regulations.”® However, Buena Vista
did not submit any documentation w;th their surcharge application which indicates that it
has even applied for a TWDB loan. In fact, all available evidence indicates that Buena
Vista does not have a pending loan application with the TWDB. The TCEQ has
contacted the TWDB and received a letter from Mr. Joe Reynolds, an attorney with the
TWDB, stating that Buena Vista does not have a pending loan application with the
TWDB and that the deadline to apply for a loan has expired. Moreover, Mr. Reynolds
states that the TWDB does not require a utility to collect a cash reserve of 12 months
before it can file a loan application.” Additionally, when asked by the ALIJ at the
preliminary hearing as to whether Buena Vista has a pending loan application with the
TWDB, the Applicant stated on the'record that it did not submit a loan application with
the TWDB."

The Commission’s rules require Buena Vista to go forward at the hearing on the

6

data submitted in its application.'® The application states that the purpose of the

proposed surcharge is for a TWDB loan. Buena Vista did not submit any documentation
establishing that it has been awarded a TWDB loan or any documentation establishing
that Buena Vista has a pending loan application with the TWDB. In fact, the undisputed
factual evidence clearly proves that Buena Vista does not have a loan with the TWDB
and has not even applied for a TWDB loan. Accordingly, if Buena Vista was to go
forward with the data submitted in their application, Buena Vista would clearly fail to
meet its burden of proof to show that the proposed surcharge is just and reasonable.
Assuming all the facts stated in the application are ‘true, Buena Vista cannot prevail 1n its
TCEQ surcharge application because it does not have a pending TWDB loan and the
deadline to apply for a loan has expired. The data in the application is insufficient to
meet the burden of proof. It is not just and reasonable for Buena Vista to collect a
surcharge from its customers to repay a loan that Buena Vista ‘has not received.

Moreover, whether Buena Vista will be issued a loan in subsequent fiscal years is pure

speculation. Since Buena Vista is under no obligation to make loan payments, it is not

13 See Exhibit 4. Buena Vista Surcharge Application, Bates labeled page 000019.
14 See Exhibit 7 '

15 SOAH record of Preliminary Hearing, SOAH Docket No. 582-09-3642

16 30 TEX. ADMIN. CODE § 291.25(b)
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just and reasonable to have its ratepayers stretch their financial resources each month to
cover a loan the utility does not have. The TWDB has stated that they do not require a
utility to collect a 12 month cash reserve before applying for a TWDB loan. Therefore,
there is no need to begin collecting the proposed surcharge. Buena Vista should not be
allowed to collect a surcharge for a loan until funds are actually committed and extended
to the utility from the TWDB. Therefore, since it is undisputed that Buena Vista does not
have a pending loan application with the TWDB, there is no genuine issue of material
fact. Buena Vista has clearly failed, as a matter of law, to prove that the proposed
surcharge rate is just and reasonable ﬁnder TEX. WATER CODE § 13.184(c) and 30 TEX.
ADMIN. CODE § 291.25(b).

Furthermore, Section 291.21(k)(3) of the Commission’s rules states that a utility
must use a surcharge only for the purposes noted in the‘ application submitted by the
utility to the Commission.!” Buena Vista acknowledges that the purpose of the proposed
surcharge is for a TWDB loan. Buena Vista also admitted that it does not have a pending
loan application with the TWDB. Therefore, Buena Vista, as a matter of law, will not be
able to use any surcharge collected for the stated purpose in its application because it has
not been granted a TWDB loan. Accordingly, since Buena Vista is unable to use the
proposed surcharge for its intended pﬁrpose and by going forward with the data in the
application, Buena Viéta cannot meet its burden of pfoof to show that the proposed

surcharge is just and reasonable.

IV. CONSTRUCTION WORK IN PROGRESS
Construction work in progress (“CWIP”) applies where a utility has costs
recorded on the books for money spent on assets but cannot claim those assets in the
application because they are not used and useful during the test year.18 The TCEQ rules
allow, only in exceptional circumstances, the inclusion of some expenses as CWIP
because the utility has funds that are tied up in the project and are unable to be used

elsewhere.!® Further, any expenses that can be classified as CWIP are allocated to the

17 30 TEX. ADMIN. CODE §291.21(k)(3)
8 TEX. WATER CODE § 13.185(b)
12 1d.
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utility’s rate base.?’ Buena Vista is proposing a surcharge. A surcharge is not a part of a
utility’s rate base. It is an authorized rate to collect revenue over and above the usual cost
of service.?! Buena Vista’s proposed surcharge for a TWDB loan is a cost that would be
over and above the usual cost of service. Accordingly, it cannot be included as part of
Buena Vista’s rate base. Therefore the statutory and rule provisions for CWIP are not
applicable in this situation.

Furthermore, assuming that CWIP is applicable, the applicant does not have a
project under construction and has not incurred any expenses towards construction of a
project. Section 291.31(c)(3)(B) of the Commission’s rules require the applicant to prove
by clear and convincing evidence that ‘the inclusion of CWIP is necessary to the financial
integrity of the utility and the major projects under constructioq have been efficiently and
prudently planned and managed. In the case at bar, there has ﬁot been any debt incurred
by the utility for a project under construction. Thus, there is no obligation for the utility to
make loan payments. In fact the utility does not even have a loan application with the
TWDB. Therefore, even if the proposed surcharge could be considered CWIP, and
somehow part of the rate base, the undisputed factual evidence makes clear that Buena
Vista cannot prove by clear and convincing evidence that the proposed surcharge is
necessary to the financial integrity of the utility. Moreover, the utility must also show,
pursuaht to Section 291.31, that the project has been efficiently and prudently planned
and managed.”” Buena Vista does not have a project under construction and has not
submitted any current plans to the TCEQ to show that a project has been efficiently and
prudently planned and managed.” Section 291.31(c)(3)(B)(ii) states that “construction
work in progress may not be allowed for any portion of a major project that the utility has
failed to prove was efficiently and prudently planned and managed.”24 Therefore, Buena
Vista’s proposed surcharge does not qualify for classification as CWIP, as a matter of

law, even if the statutory and rule provisions for CWIP are applicable.

20 30 TEX. ADMIN. CODE § 291.31(c)(3)(B)

21 30 TEX. ADMIN. CODE § 291.21(k)(1)

22 30 TEX. ADMIN. CODE § 291.31(c)(3)}(B)

23 See Exhibit 1

2¢ 30 TEX. ADMIN. CODE § 291.31(c)(3)(B)(ii)
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V. GROUNDS
The ED moves for summary disposition on the specific grounds that Buena Vista
has applied for authorization to collect a surcharge for a TWDB loan for which they have
not been granted. In fact, Buena Vista has admitted that it has not applied for a TWDB
loan. Accordingly, if Buena Vista is to go forward with its application as required by
Section 291.25(b) of the Commission’s rules, Buena Vista cannot meet its burden of

proof establishing that the proposed surcharge is just and reasonable.

VI. SUMMARY DISPOSITION EVIDENCE
The Executive Director includes the summary disposition evidence in an appendix
filed with this motion and incorporates the evidence into this motion by reference. This
motion for summary disposition depends on the following proof included in the
appendix:
A. Affidavits. The affidavits of the following individuals establish the following
facts in Exhibit 1:

a. Affidavit of TCEQ staff engineer Brian Dickey showing that:
m Mr. Dickey contacted Ms. Bryant regarding language that should
be included in the utility’s notice to customers of the proposed
surcharge that would allow Buena Vista to collect the surcharge
only upon actually receiving a loan from the TWDB.
m Mr. Dickey searched the water utilities database to check if
Buene; Vista Water Systems had submitted any plans for any
upgrades to their facilities. Mr. Dickey did find any records that
show that Buena Vista has submitted plans to the TCEQ.
» The e-mails received by Mr. Dickey from Mr. Luis Farias, of the
TWDB, are authentic and are true and correct copies of the original

electronic version.
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B. Documentary Evidence. The exhibits, which are verified as authentic,

establish the following facts:

a. Evidence that Buena Vista did not include language in its notice to
customers regarding the proposed surcharge limiting the collection of
the surcharge only upon actually receiving a loan from the TWDB.
See Exhibit 2.

b.- Evidence proving that no documentation regarding a TWDB loan was
“submitted with Buena Vista’s water rate/tariff change application. See
Exhibit 4.

c. Evidence showing that Buena Vista does not have a current loan
application filed with the Texas Water Development Board. See
Exhibits 5, 6 and 7.

d. Evidence that the deadline to file a TWDB loan application has
expired. See Exhibits 5, 6 and 7.

e. Evidence that thé TWDB does not require a utility to collect a cash
reserve of 12 months before it can file a loan application. See Exhibit
7.

VII. CONCLUSION

The Commission’s rules require Buena Vista to be able to go forward with its
water rate/tariff change application that it filed with the TCEQ to prove that the proposed
surcharge is just and reasonable. The rules further state that a utility must use a surcharge
only for the purposes noted in the application submitted by the utility to the Commission.
The undisputed evidence unequivocally establishes that Buena Vista did not apply for a
TWDB loan and has, therefore, not received a TWDB loan. Accordingly, Buena Vista’s
application is insufficient as a matter of law to prove that the proposed surcharge is just
and reasonable. Moreover, since Buena Vista does not have a TWDB loan, the utility’s
intended purpose for the proposed surcharge, to make TWDB loan payments, cannot be

achieved. Therefore, Buena Vista’s application for a proposed surcharge must be denied.

Executive Director’s Motion for Summary Disposition Page 8



VIII. PRAYER
WHEREFORE, PREMISES CONSIDERED, the ED requests that the honorable

ALJ grant this motion for summary disposition by finding that Buena Vista does not have

a current loan application with the TWDB and is, therefore, unable to prove as a matter of

law that the proposed surcharge is just and reasonable as required by TEX. WATER CODE
§ 13.184(c) and 30 TEX. ADMIN. CODE § 291.25(b).

Executive Director’s Motion for Summary Disposition

Respectfully submitted,

Texas Commission on Environmental Quality

Mark Vickery P.G.
Executive Director

Robert Martinez, Director
Environmental Law Division

=z

Ron M. Olson, Staff Attorney
Environmental Law Division
State Bar No. 24056070

P.0O. Box 13087, MC 173
Austin, Texas 78711-3087
Phone: 512.239.0608

Fax: 512.239.0606

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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AFFIDAVIT OF BRIAN DAVID DICKEY
THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §
BEFORE ME, the undersigned notary, on this day personally appeared BRIAN DAVID
DICKEY, the affiant, a person whose identity is known to me. After I administered an
oath to affiant, affiant testified:

1. My name is Brian Dickey. I am over 18 years of age, of sound mind, and capable of
making this affidavit. The facts stated in this affidavit are within my personal

knowledge and are true and correct.

2. 1 am employed by the Texas Commission on Environmental Quality (“TCEQ”) as an
engineer in the Utilities and District Section of the Water Supply Division. I have

been employed as an engineering specialist with the TCEQ for 9 years.

3. As the staff engineer for the TCEQ, I am responsible for reviewing and processing
applications to obtain or amend certiﬁcétes of convenience and necessity; reviewing
rate change applications and appeals filed with TCEQ; negotiating settlements;
preparing testimony and exhibits for rate hearings for investor-owned, nonproﬁt, and
governmental water and sewer utilities; conducting rate-related inspections of water
and sewer utility systems within the staté; and reviewing of water utility' plans and

specifications.

4. On or about December 18, 2008 I contécted Ms. Kathie Bryant to suggest that she
include language in the notice to the ratepayers for the proposed surcharge that states

- that Buena Vista will not collect the proposed surcharge until funds have been
committed and extend to the utility from the TWDB. This would allow for a
mechanism to be in place to collect as surcharge once, and only if, the TWDB granted

Buena Vista a loan.

EXHIBIT
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5. Buena Vista did not include any language in its notice of the surcharge to its
customers that would limit the collection of a surcharge only upon receipt of a TWDB

loan.

6. On May 18, 2009, I searched the water utilities databaséto check if Buena Vista
Water Systems had submitted any plans for any upgrades to their facilities. I was not
able to locate any records that show that Buena Vista has submitted plans to the

TCEQ.

7. On May 4, 2009 at 4:26 PM, I composed and sent, by electronic mail, an e-mail to Mr.
Luis Farias of the Texas Water Development Board (“TWDB”™), inquiring as to
whether Buena Vista Water Systems had applied for a loan.

8. The electronic mail was sent from my TCEQ e-mail account to Mr. Farias” TWDB e-

mail address\.

9. On May 5, 2009 at 10:30 AM, I received a response from Mr. Farias in regards to the
e-mail I sent him. This e-mail 1s attached as Exhibit A and is true and correct copy of
the electronic version. The response was from Mr. Farias® TWDB e-mail account to

my TCEQ e-mail address.

10. On May 5, 2009 ét 1:27 PM, I again received another e-mail from Mr. Farias with
additional information relating to my e-mail inquiry of May 4, 2009. This e-mail is
attached as Exhibit B and is a true and correct copy of the electronic version. The

response was from Mr. Farias’ TWDB account to my TCEQ e-mail address.

11. The attached e-mails are statements from Mr. Luis Faras regarding the activities of
the Texas Water Development Board stating that the TWDB does not have a pending
loan application from Buena Vista Water Systems and that the deadline to apply has

expired.

tuGo03
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12. The attached e-mails are a type of documentation that I would normally rely upon in

my regular course of business in determining whether the TWDB has a pending loan

application for a utility.

FURTHER AFFIANT SAYETH NOT.

B/uamﬁ&cé%

Bnan D. Dickey

SWORN AND SUBSCRIBED BEFORE ME,. the undersigned notary public, on the

day of May 2009.

e, RAECHEL L. STANFORD
:, 2 Notary Public, State of Texas
5 My Commission Expires

e DECEMBER 18, 2011

* Notary without Bond
-seal- .

Affidavit of Brian David Dickey

NOTARY PUBLIC, STA'

EOF TEXAS
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From: "Luis Farias" <Luis.Farias@twdb.state.tx.us>

To: "Brian DICKEY" <BDICKEY @tceq.state.tx.us>
Date: 5/5/2009 10:30 AM
Subject: Re: Buena Vista water Company pending Loan.

Brian,
The TWDB does not have any pending loan applications nor has it provided any financial assistance to any of the names below. If

you have any questions please let me know. Thanks Luis.

>>> "Brian DICKEY" <BDICKEY @tceq.state.tx.us> 5/4/2009 4:26 PM >>>
Mr. Farias / Walker:

The Texas Commission on Environmental Quality (TCEQ) received an application from Buena Vista Water System (utility) for a
surcharge for the construction cost of improvements to the water system. The utility has indicated in the application that they are
requesting financial assistance from the Texas Water Development Board (TWDB) to upgrade the treatment, storage, and
distribution system. A preliminary hearing for the proposed surcharge has been scheduled for May 11, 2009 at the State Office of
Administrative Hearings Office. If staff from the TWDB wish to attend the preliminary Hearing it will be in the William P. Clements

Building 4th floor at 10:00 am.

Does the TWDB have a pending loan application for Don M Bryant dba Buena Vista Water System, Buena Vista Water System, or
Buena Vista Water System LLC?

Thank You

Brian Dickey ™~

Utilities Technical Review Team

Utilities and Districts Section

Water Supply Division

Texas Commission on Environmental Quality
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From: "Luis Farias” <Luis.Farias@twdb.state.tx.us>

Ta: "Brian DICKEY" <BDICKEY@tceq.state.bx.us>
Date: 5/5/2009 1:27 PM

Subject: Re: Buena Vista water Company pending Loan.
Brian,

| just wanted to add that the purpose of their application to TCEQ for the surcharge was due to their pending application for the
2009 IUP DWSRF funds. Before we can take a private loan to the Board for a commitment we require that a surcharge be in place
or the process be in ptace at TCEQ. The did not send in an application to TWDB for this funding and the deadline to get an

application to the Board expired. Thanks

>>> "Brian DICKEY" <BDICKEY@tceq.state.tx.us> 5/4/2009 4:26 PM >>>
Mr. Farias / Walker:

The Texas Commission on Environmental Quality (TCEQ) received an application from Buena Vista Water System (utility) for a
surcharge for the construction cost of improvements to the water system. The ulility has indicated in the application that they are
requesting financial assistance from the Texas Water Development Board (TWDB}) to upgrade the treatment, storage, and
distribution system. A preliminary hearing for the proposed surcharge has been scheduled for May 11, 2008 at the State Office of
Administrative Hearings Office. If staff from the TWDB wish to attend the preliminary Hearing it will be in the William P. Clements

Building 4th floor at 10:00 am.

Does the TWDB have a pending loan application for Don M Bryant dba Buena Vista Water System, Buena Vista Water System, or
Buena Vista Water System LLC?

Thank You

Brian Dickey

Utilities Technical Review Team

Utilities and Districts Section

Water Supply Division

Texas Commission on Environmental Quality
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NOTIGE OF PROP D RATE CHANGE

S
[Huens J//S%ﬁ ///0— LS A L GSe
7 Company Name 7 S CCN Number

ias submitted a rate change application to the Texas Commission on Environmental Quality (Commission). The_
roposed rates listed on the next pade will apply to service received after the effective date provided below. [f the
>ommission receives protests to the proposed increase from 10 percent of the ratepayers or from any affected
nunicipality before the 81st day after the proposed effective date, a public hearing will be schaduled to determins if the
iroposed rates are reasonable. Protests should be mailed to

Texas Commission on Environmental Quality
Water Supply Division .
Utilities & Districts Section, MC 153
P.O. Box 13087
Austin, Texas 78711-3087

Jnless protests are r=-c==|v=d from 10 parcent of the ratepayers or the Commission staff requests a hearing, no hearing wil

e held and rates will be effective as propqz;d Please read t }= following information carefully:
YideVea )5 77
. Subdivisions or Systemns Affected by Rate Change ( s/ a?j
Y9 12/39 Looenet K DLl 093207
Company Address ~ City ' State = Zip Telephone
gy 044 | 028709
Annual Revenue Increase Date Customer Notice Mailed
0G-0/-07 _ /()ST d.oq c%z er.n“\cmr/
Date of Last Rate Change . Date Meters Typically Read

“FFECTIVE DATE OF PROPOSED INCREASE: Obo- O1-0 9

SURCHARGE RATE PROVISION:

(INSERT YOUR UTILITY'S SURCHARGE REQUEST HERE) e
>>/20 OStd or\%& u(L\E Wh ﬂu%T Oq UJC}R*O %ﬁ MenT pt&ﬁ \\r\pﬁu»}&’
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1S $4L,50: i Sul “

"he proposed rates will apply to all service rendered after the effective date.and will be reflected on the bill you receive
ipproximately 30 to 45 days after the effective date.

.....

Y ordar of the Commlssmn If ’[h:= COI"’ImIQ:an ordera a lowar rate to be set, the utmcy may be ordernd to rDTund or credn
\gainst future bilis all sums collected during the pendency of the rate procseding in excess of the rate finally orderad plus
~terest. You mav inspect a copy of the rate chanae application at vour utilitv's office or at the Commission's office ai Park

so - Butldmc F. 12010 Park 35 Circle. Suite 3101 Austm Tnxas west side of IH-35. sth of Yao Lana Aoumonaf

’lTormann about how you _can Dartu,loa’m in th== ratﬂ settino process can be obLamad by “ontacrmo ihe HUD[I" IFICTQm
el AL DANIN20 RRAR




AEFIDAVIT -

STATE OF TEXAS
—_
SOUNTY OF /@j/[id/é /

%#A/é \/)/_/’/C//Qﬂ 7 , being duly sworn, file this NOTICE OF PROPOSED RATE CHANGE as

/,}1/////9:“/\7  (indicate relationship to Utility, that is, owner, member of partnership, fitle as officer of
;orporation, or other authorized representative of Utility); that, in such capacity, | am qualified and authorized to file and
erify such NOTICE; and that all statements made and matters set forth harein are true and correct.

1
iy

further represent that a copy of the attached notice was provided by /?]4‘97 / /
(mail or hand dali
\ach customar or other affected party on or about ‘%——'A 97 53 20 0? e

=T

Foths Bread

Affiant (Utility's Athorized Representative)

to -

F the Affiant to this form is any person other than the sole owner, partner, officer of the Utifity, or its attorney, 2 propar)\)
erified Power of Attorney must be enclesed. ’ ’

subscribed and sworn to before me this the {-—‘H/V\ day of Wum(/\ | , ZOﬁ to certify

vhich witnass my hand and seal of office.
Reny mfwuua)

NOTARY PAJBLIC IN AND FOR THE
ROSE JONES—  STATE/OF TEXAS

NOTARY PUBLIC. “\ .
- .yimmor TEXAS\ D€ \B D\’\ng '
ommission Expires 05152015 INT OR TYPE NAME OF NOTARY

\IY COMMISSION EXPIRES 919 900
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Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner - -
Mark R. Vickery, P.G, Execuiive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

April 14, 2009

CERTIFIED MAIL

Ms. Kathie Bryant

Buena Vista Water System
349 CR 139

Burnet, TX 78611

Docket No. 2009-0504-UCR; Water Rate/Tariff Change Application of Buena Vista Water System,

Re:
" Certificate of Convenience and Necessity No. 11656 in Burnet County; Application No. 36343-R
'CN: 601589815; RN: 101190809
Dear Ms. Bryant: . ‘

On March 9, 2009, we received your motice of a water rate/tariff change. The Commission has now

' received 32 protests from a total of 125 customers, which is more than ten percent (10%) of the affecied

. customers. Staff is also protesting the application on its own motion and is requesting a suspension of the
- surcharge requested. Your application has been assigned Dockst No. 2009-0504-UCR. Amny further

communications should refer to this docket number.

“This matter has been referred to the State Office of Administrative Hearings for scheduling. ‘When a
hearing has been scheduled, you will receive a notice of hearing which explains when and where the hearing
will be held.

Tn order to Teview this rate change request, the staff of the TCEQ may need additional information regarding

your utility's cost of providing service. You may be receiving Staff Requests for Tnformation:(RFI's) within
a few weeks, We would appreciate your cooperation in providing the information requested.

If you have questions about this process or what material you should bring with you to the hearing, please
contact Ms. Elsie N. Pascua at (512) 239-5367, or Mr. Brian Dickey at (512) 23 9-0963.

Sincerely,

JW‘M%\&M@

) Doug Holcomb, P.E., Section Manager
Utilities & Districts Section
Water Supply Division

"EXHIBIT

DH/ENP/BD/as 3
| | 566013

R19.9320.1000 ®  Internet addrece wwnw fron chate ty e |

~A T 1AADA Acvmbio Tavare 7R771 287 .



Ms. Kathie Bryant

Buena Vista Water System
349 CR 139

Burnet, TX 78611

Mailing List for Buena Vista Water System
TCEQ Docket No. 2009-0504-UCR
(Application No. 36343-R)
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APPLICATION FOR A RATE/TARIFF CHANGE
“Instructions: F’lease Answers All Questions Comuletelz/% 7}//%0 /4

Attach Three Copies of Notice Mailed to Customers
Send Three Copies of this Auphcaﬁon and All Supporting Doouments To TCE ]zy//a Lj

SECTIONIA - GENERAL INFORMATION . _
: _55//4/2/;' //Asﬁ /jjéﬁ__ €/<4é(zj_'__4___ L

Applicant:

2 (Individual,-Carppration, or Otpfer Legal Entity) / N/

iy Name S A e~ 10 e PRI ANT - Ahd I gl T3l a 2
© (I different than above) S(/ B 7@%

Legal form of Application:
A Individual -
AO Partnership

A& | Corporation. Provide Charter Number

A0__| Sub hap\t}e}r-%% r(a;l/czl%_z,( MPN@UHB))S‘[?/ ,{)}Q#eﬂ\Qﬁ //ﬂ

LA Other:

uwwwms~8#? /@?/29 | /%%Wa’ ’7§’ - 788/
Street Address or Location : . State Zip Code
| . CCN’
County(ies) where services are provided: / -g/,/ Yol 7’ : Number(s): / / é 5{?
.gglgtirclt ,4/ /?'Z /E Z‘l{ﬁ(//ﬁ/?f | Telephone Number: / 5/ Q) 7 2’3 ,,? Ve
Position: dé() 2 — OASQ #7é’ /53 . FaxNumber: S 2
i 5/G (13 /29 " Luered  TX Y/
Street Address or Location ' : City . State - : Zip Code -

poration's "Cerfficate of Account Status™

- Ifthe appllcant is a corporation, please provide a copy of the tor|
ler's Offi ce. ThlS "Cerfificate of Account

(regarding the payment of franchise taxes) from the State Comptrol
Status" can be-obtained from:

Comptroller of Publlc Accounts, Office Management
- P.0O.Box 13528
Austin, Texas 78711
1-800-252-5555
or - : .
http: //ecoa cpa.state.ix. us/coa/ooaStar’t himl !

MAR 9mm

EXHIBIT TEXAs CO/VIM on

7

”?L615
Page 2 of 6




L SECHUNIB - MISCELLANEOUUS INFURMATIUN

A,

B..

C.

Have you filed a request to change rates with the municipality?

How often and on what dates are water meters typically read?

o

ﬂ/# e A

When are bills typically sent out?

Do you serve customers within the corporate hmlts of-a mummpahty? if No, Go to D.

JAme caxfmm%/ 57‘07//?;/5

J: /77577‘/_/

____Yes =~ No

If yes, which municipalities?

Yes_g__Nb-. If no, please explain:

D.

E.

o

E

Are you currently collecting the Regulatory Assessment Fee from your customers?

1/ Yes . No

if yes, are you current in your payment of the Regulatory Assessment Feeto the Texas Commission on Environmental
Quality or the predecessor agency, Texas Water Commission, for assessments payable beginning January 1, 19927

/ Yes ' No

Water Utilities: Please indicate the Public Water System Identification numbers for each of your systems:

System Name.

TCEQ
PWS ID #

County

Rate IncreaseA
Applicable?

B oniz Vels /%%/Z p00H0CF

N

@c/s%@m

|

comply with )I noted deﬂcnencnes/ é;zt
- Sewer, Utilities>Please mdncate the

from the Texas Commission on Environ

ental Quali

and a written explanatio dsfélilng

/mle;@! @Q A

charge permit numbnr for each ast

\’\@ ér sach of the systems, please provide a copy of the most recent public water system annual i inspection report letter '
and when gm '

5 Jgo& z/é
ate reatment lant you opera’ce

LAIS SuRHA,

Wastewater Treatment Plant Name

TCEQ
Discharge
Permit
Number

. County

Rate Increase
Applicable?

NIt

For each of the plants, please provide a copy of the most recent inspection report letter from the Texas Commission on

Environmental Quality and a written explanation detalling how and when you will comply with all noted deficiencies.

JE "b

)

EJ )

£
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AFFIDAVIT

STATE OF TEXAS
| -
SOUNTY OF /ﬂ!/f./i/a/ -

%,%@7%/6 é 2T being dul

y sworn, file this NOTICE OF PROPOSED RATE CHANGE as -

N A 7 (indicate relationship to Utility, that is, owner, member of partnership, title as officer of -
:orbora'tiori, or other authorized representative of Utility); that, in such capacity, | am qualified and authorized to file and

- erify such NOTICE; and that all statements made and matters set forth herein are frue and correct.
further represent that a copy ofthe attached notice was provided by . /77# /

/. (mall o hand dslivery)
;ach customer or other affected party on or about = e lé 97 ‘9? 20 0?

Faiti Brrad

Affiant (Utifity's Althorized Representative)

to

Fthe Affiant to this form is any person other than the sole owner, partner, officer of the Uti‘[ity, or its attorney, a properly
erified Power of Atforney must be enclosed.

subscribed and sworn fo before me this the (-’H/V\ __ dayof mmh . , 20 jﬁ to certify

vhich witness my hand and seal of office.

, NOTARY PUBLIC IN AND FOR THE
ROSEJONES— STATE(OF TEXAS
TARY PUBLIC L4
SEAL (7, STATEOF TExas || “Nore .
-y Commlston Exphes ST IERINT OR TYPE NAME OF NOTARY

MY COMMISSION EXPIRES_O 19 9015

3y

= B <
o ™ o
) z -3
= rC; f_‘%
o A
= o2
3 . =
o Z :
. = -k
55 R f
P & LN
vy 3
000017
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NOTIGE OF PROPQSED RATE CHANGE

-
/5@0/7/9 }//574% ///ﬂ £ Sr/g m S
/ 8 ’ . CCN Number

Company Name

1as submitted a rate change application to the Texas Commission on Environmental Quality (Commission). The
jroposed rates listed on the next page will apply to service received after the sffective date provided below. Ifthe

ommission receives protests to the proposed increass from 10 percent of the ratepayers or from any affected
nunicipality before the 91st day after the proposed effective date, a public hearing will be scheduled to determine if the

roposed rates are reasonable. Protests should be mailed to:

Texas Commission on Environmental Quality .
Water Supply Division
Utilities & Districts Section, MC 153
~ P.0O.Box 13087
Austin, Texas 78711-3087

nless protests are received from 10 percent of the ratepayers or the Commission staff requests a hearing, no hearing will
)e held and rates will be effective as propcz. Please read the following information carefully:

YiVeYeu }/5' 7

‘ Subdivisions or Systems Affected by Rate Change | ( 5/Qj
? g 7 ',
nyg AR/39 - [ueper K D96l %3477
City . State Zip Telephone

‘ Company Address ‘ . |
ayoyd 628009

Date Customer Notice Mailed

&5TCMUUQ+%amw#A

Date Me’cers Typically Read

Annual Revenue Increase

49-0/-0"

Date of Last Rate Change

:FFECTIVE DATE OF PROPOSED !NCREAS: 0 Zo O1-0 9

SURCHARGE RATE PROVIS!ON

(INS RT YOUR UT!LITY'S SURCHARGE R EST HE
>>P0 oscd on%wLP C,os‘r 0 JORjTQ %h\QF\ pbm+ \\“\pRO*Je.—
hﬂQrw% e&ed qgamumiSb@@& o tank, distrif
Lok Ar\d r& C* ﬂe% Sradion . T¢ @om‘&d TiE YQ
o nSOrCe me n S %) 070, 500! 00 At 5/ 2 Q40 rorind
Ecdx o +he QS Cq%%meﬁé oA la,/ SUR @horz_qc, ArmounT

$ 5’&:60‘

he proposed rates will apply to all service rendered after the effective date and will be reﬂected on the bill you receive
ipproximately 30-to 45 days after the effective date. .

n the svent that the application is set for hearing, the specific rates requested by the utility may be decreased or increased
)y order of the Commission. If the Commiission orders a lower rate to be set, the utility may be ordered to refund or credit
igainst future bills all sums collected during the pendency of the rate proceeding in excess of the rate finally ordered plus
~terest. You mayinspect a copy of the rate change application at your ufility's office or at the Commission's office at Park
!5 Buﬂdma F, 12015 Park 35 Circle, Sur’re 3101 Austin, !exas west side of 1H-35, south of Yaoer Lane Addmona!

nformationsabollt how vou can participate in the rate settmc process can be obtamed by contacting the Pubho lnterest
sounsel at 512/238-6383. | : o
| gy

Page 50of 6 X
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Buena Vista Water system,
549 Cg 139 '

urnet, TX 78611

§512) 793-2767

November 14, 2008

Utilities & Districts Section
MC 153

TCEQ

PO Box 13087
Austin, T 78711-3087

Re: Buena Vista Water System, LLC Request Approval of a surcharge,

«

{UL To whom It May Concern:

Buena Vista water system, = requests approval of a surcharge for the

‘ proposed construction costs of the water treatment plant improvements,

: e?evatéd.storage and ground storage tank, distributien.and transmission
Tine¥, pump station, etc, to corfect the TCEQ enforcement viclations
associated with the trsatment and distribution systems. The current .
system has inadequate capacity to comply with TCEQ volume requiraments.
The current system also Tacks adequate service pump capacity at the
plant and bobster pump capacity at the booster .station, as well as-
adequate storage capacity in the upper and Jowar planes, and has
difficulty maintaining the required 35 psi throughout the distribution

system,

' The estimated total project costs are $1,070,000.00 (attached),
The current number of connections is one hundred twenty-five (125).

The requested monthly -surcharge per connection is §56.50. The surchérge

wi1l be in effect Tor two hundred and forty (240) ﬁcnths as calculared below:

£1,070,000.00 Tloan amount
5 % interest rdte
240 months term

§  7,062.00 monthly payment - §7062 / 125 connections = $56,50

125 current customers

$1,B94,766.00 total pf payments
$ G624,766.00 total interest paid

(23X}

Page
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v

- 4s requesting Financial assistance fron

Bucna Victa Water SYsTAM,
goard To upgrade the treatment, storage,

the Texas water Development

and distribution system to bring it into full compTiance with state

regulations.  Please fea] free to contact me at (512)793-2767 or

Nahcy Donnelly, cpA at (713) 864-1460.

sinceraly
Kathie Bryaht ~
Buena Vista Watsr System,

ce: Luis Farias :
' Texas water Development Board
_project Lea
PO Box 13231
1700 North Congress Avenue
Austin, TX 78711 _

Nancy bannglly, CRA

PO Bax 842563
Houston, TX . 77284

artachment

ot Brgu?

v
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Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner
Mark R. Vickery, P.G,, £xeciitive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing: Pollution

November 235, 2008

CERTIFIED MAIL 91 7108 2133 3935 1546 0513
RETURN RECEIPT REQUESTED

Ms. Kathie Bryant, Owner
. Buena Vista Water System

349 County Road 139

Bumet, Texas 78611

Re:  Notice of Enforcement for Comprehensive Compliance hw'esti gation at:
Buena Vista WS, 349 CR 139, Burpet (Burnet County), Texas .
Public Water Supply ID No. 0270008, RN101190809, Investigation No. 704544

Dear Ms. ABryant:

On October 9, 2008, Lawrence King of the Texas Commission on Environmental Quality (TCEQ) Austin
Region Office conducted an investigation of the above-referenced regulated entity to evaluate compliance
with applicable requirements for public drinking water systems. During this investigation, certain

outstanding alleged violations were documented. Enclosed is 2 summary which lists the investigation
findings. : '

In the listing of alleged viclations, the applicable requirements have been cited, including TCEQ rules. If
you would like to obtain a copy of the applicable TCEQ rules, you may contact any of the sources listed
in the enclosed brochure entitled Obtaining TCEQ Rules. Copies of applicable federal regulations may be
obtained by calling Environmental Protection Agency’s Publications at (800) 490-9198.

. Also, please ke advised that the Legislature has granted enforcemernt powers to the TCEQ to carry out its
mission to protect human health and the environment. Due to the apparent sefiousness of the alleged
violations, formal enforcement action has been initiated, and additional violations may be cited upon.
further review. We encourage you to immediately begin takKing actionis to address the outstanding alleged

violations. -

In responding with prompt corrective action, the administrative penalty to be assessed may be
liraited. :

The Commission recognizes that the great majority of the regulated community wants to prevent pollution
and 1o comply with environmental laws. We dedicate considerable resources toward making voluntary

compliance achievable. Bul where compliance has not been met it is our duty to protect the public and the
environment by enforcing the state's environmental laws, regulations, and permits.

000023

REPLY To: REGION 11 © 2800 S. INTERSTATE Hwy. 35, STE. 100 ® AusTIN, TEXAS 78704-5700 ® 512-339-2929 © FAX 5_12-339-3795

~P.0.Box 13087 ° Austin, Texas 78711-3087 © 512-239-1000 © Internet address: wW:.tceq.state.b:.us
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MVEs, Kathie Bryant’
Pagel
November 25, 2008

have been cited in error, and you have
a meeting 1o discuss this enforcement
address shown

violations documented in this notice

at we are unaware of, you may request

Also, if you believe the
send a letter describing the additional information to the

additional information th
matter. To request a meeting,

below.

Manager, Water Section
Enforcement Division, MC 219
Re: Enforcement Meeting Request
Texas Commission on Environmental Quiality
Post Office Box 13087 .
Austin, Texas 78711-3087
Should you have a question, please do ot hesitate to contact Mr, King in the Austin Region Office at
(512) 339-2925. :

Sincerely,
Herschel E. Janus

. PWS Work Leader
Anustin Region Office

HEI/lok

Summary of Investigation Findings

Enclosures:
Obtaining TCEQ Rules

(-
Do
e
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EelN
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BUENA VISTA WS Investigation # 704944

118 BUENA VISTA DR S
BURNET, BURNET COUNTY, TX 78611

investigation Date: 10/08/2008

Additional ID(s}: 0270008

Track No: 2226 Compliance Due Date: To Be Determined

30 TAC Chapter 290.45(b)(2)(C)
30 TAC Chapter 290.45(c)(2)(C)

Aﬂeged V‘io‘lation:

Investigation: 704944 Comment Date: 10/17/2008

The water system failed to provide a water production capaéity of at least 0.6 gpm for sach

conneaction.

Investigation: 874 Comment Date: 08/19/2002 ~

Failure to niget the TNRCC's minimum water system capacity requirements for surface water
systems. All surface water supplies must provide the following:

Atreatment plant capacity of 0.6 gallon per minute per connaction under normal rated design’
flow. ‘ :

Transfer pumps (where applicable) with a capacity of 0.6 galion per minute per connectioﬁ with

* the largest pump out of service.

At the time of the investigation, it was noted that the water system did not meet the TNRCC's
minimum water system capacity requirements for the sedimentation basin and the transfer
pumps. With 118 connections, at 0.6 gallons per minute per connection, the water sysiem
must provide a minimum water system capacity of 70.8 gallons per minute (0.102 MGD).

The water-system currently provides a sedimentation basin capacity of 56.1 gallons per minute
(0.0808 MGD) and a transfer-pump capacity of 60 gallons per minute (0.0864 MGD). Both
need to provide a minimum capacity of at least 70.8 gallons per minute, based on the current -
118 connections. Therefore, both the sedimentation basin capacity and the transfer pump
capacity are in violation of the TNRCC's minimum water system capacity requirements.
Recommendad Corrective Action: Buena Vista Water System needs to upgrade the system
capacity to meet the TNRCC's minimum water system capacity requirements for surface water
systems. :

Withdrawal Comments: Agreed Order Docket No. 2007-0304-PWS-E was issued and effective on
April 14, 2008. Qrdering Provision No. 2.d.ii. was due to be completed on July 13, 2008. During an

investigation on October 9, 2008, the status of the violation remains outstanding.

Track No: 2231 Compliance Due Date: To Be Determined
30 TAC Chapter 290.45(b)(2)(B) .

Alleged Violation:

investigation: 704944 Comment Date: 10/17/2008

" The water system failed to provide a water production capacity of at least 0.6 gpm for each

connection.
Investigation: 874 Comment Date; 06/19/2002
All surface water supplies must provide a treatment plant capacity of 0.6 gallon per minute per J :

-~
T

Summary of Investigation Findings ’ Page 1 of 5
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BUENA VISTA WS . Investigation # 704544
connection under normal rated design flow. : ’ -

Buena Vista's surface water treatment plant is currently rated at 56 gallons per minute (0.08084
MGD). With the water system’s current 1'}8 connections, the water system is required o -
provide & minimum water system capacity of 70.8 gallons per minute (0.102 MGD).

Tfiérefore, the water system is currently in violation of the TNRCC's minimum water system
¢apacity requirements. ' ‘
Recommendead Corrective Action: Buena Vista Water System needs to upgrade the system
capacity to meet the TNRCC's minimum water system capacity requirements for surface watsr
systams. .. o :

Withdrawal Comments: Agreed Order Docket No. 2007-0304-PWS-E was issued and effective on

April 14, 2008. Ordering Provision No. 2.d.ii. was due to be completed on July {3, 2008. During a
investigation on October 8, 2008, the status of the violation remains outstanding. :

Track No: 107746 - Compliance Due Date: To Be Determined

ORDER Z2.c.i -
Provide a treatment plant capacity of 0.6 gpm

Alleged Violation:
Investigation: 704944 ' - Comment Date: 10/17/2008

The water ;ystem failed to provide a water production capacity of at leest 0.6 gpm for each

connection.
Investigation: 696898 : Comment Date: 08/15/2008

Failed to provide a treatment plant capacity of 0.6 gpm per connection
Investigation: 598042 _ Comment Date: 10/16/2007

Failure to provide adequate treatment plant capacity. The facility Is required fo provide a
treatment plant capacity of 0.6 GPM per connection. With 123 active retail connections, the
facility must provide at least 0.1062 million gallons per day (MGD) (73.8 GPM) treatment
capacity. Currently, the facility provides 0.079 MGD (54.8 GPM) based on the fimiting
component, which is the sedimentation basin capacity. The facility is rated at 0.081 based on

the current CT study which uses the filters as the fimiting component. : :
investigation: 543330 ) Comment Date: 03/07/2007

Failed to provide a treatment plant capacity, at a surface water supply, of at jeast 0.8 gpm for .

each connection. , _ . o .
Investigation: 1E0018526001001 . - Comment Date: 08/07/2003

Failure to meet TNRCCs minimum water system capeity requirements for surface water ‘

systems. : = '

Withdrawal Comments: Agreed Order Docket No. 2007-0304-PWS-E was issued and effective on
April 14, 2008. Order